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Any berson aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following wa
mc)nal Bermri%gio;;aTb–;;mm$Bunal framed under GST Act/casT Act
in the cases where one of the issues involved relates to place of supply as per Section

Tsar iI(A)

(i)

(ii)

(iii)

109(5) of COST Act, 2017.
gTam=;aFa–E;Mlm) mfmM-Tri&liM GST Act/CGST Act other
than as mentioned in oara- rA)(i) above in terms of Section 109(7) of (:G§T &ti 2017
mmme11atFBibunaRtaTaaas prescribed under Rule 119 of CGST
Ril-les1 2017 and- shall be accompanied with a fee of Rs. One Thousand for every Rs. One
Lakh of Tax or Input Tax Credit involved or the difference in Tax or Input Tax Credit
involved or the amount of nne1 fee or penalty determined in the order appealed against,
subject to a maximum of Rs. Twenty-Five Thousand.
RinaMmi:iMmCC;ST Actt 2017 to Appellate Tribunal shall be filed along
with relevant documents either electronically Qr as may be notified bY the Re@strari
Appellate Tribunal in FORM GST APL-05, on common portal as prescribed under Rule 110
of CGST Rules, 2017, and shall be accompanied bY a coPY of the order appealed against
within seven days of filing FORM GST APL-05 online,
mT=TEI,diMore-©mmibunal under Section 112(8) of the CGST Act, 2017
after paying –

(i)- - Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned
order, as is admitted/accepted by the appellant; and

(ii) A sum equal to twenty five per cent of the remainingamoTnt of Tax in disputel
in addition to the amount paid under Section 107(6) of CGST Act, 20173 arising
from the said orde-r, in relation to which the appeal has been filed.

-%niamc=;TMv%=i'Mlth Removal of Difficulties) Order, 2019
03.12.2019 has provided that the appeal to tribunal can be

(B)

(i)

months
the President or the State

lal enters office, whichever is later.te Tab-If thPresident, as the case ma:
HMV.va+++@a

:bic
to filing of appeal to the appellateFor elaborate, detaill -ns r'

thori }ellant

(ii)

(C)
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ORDBR-IN-APPBAL

Brief Facts of the Case :

M/s. Prakash Steel Corporation, 405, (31DC Estate, Kerala, Bavla,

Ahmedabad, Gujarat – 382220 (hereinafter referred as 'Appeltantl has filed the

appeal against - Order-in-Original No. 26/ AC/Dem/NA/2022-23 dated

30.11-.2022 (hereinafter referred as 'Impugned Orcierl passed by the Assistant

Commissioner, CGST, Division – IV-Changodar, Ahmedabad North (hereinafter

referred as 'Adjudicating Authority I .
I •n

th

ig •%
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2(i}. F Briefly stated the facts of the case are that the appellant is engaged

in manufacture of Bright Bars falling under Chaptcr-72 of the First Schedule to

the Central Excise Act, 1985. The said appellant 'was having Central Excise

registration bearing No. ABFP0927CXM001 (CE-Medium) and Service . tax

registration bearing No. ABFP0927C;ST001. Now i.e. from 01.07:2017, they

registered with CGST and holding GST registration bearing number
24AAFPS6053CIZX.

2(ii). During the course of Tran- 1 'veri'fication ,by the Audit, it was

observed by the audit vide Final Audit Report No. 721 /2019-20 (EX/ST) dated

28.11.2019 that the closing balance of CE;NVAT credit as on 30.06.2017 was

Rs. 8,77,820/- in the ER-1 return but the said appellant had transferred Rs.

8,77,820/- through TRANS-1 declaration as per section 140 of the CGST. Act,

17 read with Rule 117 of the CGST Rules, 2017. It was observed that the

assessee had wrongly transferred in excess amount of Rs. IO,OO,000/- to

TRAN.$-1. The jurisdictional Range officer vide* his I'etters dated 01.03.2021,

13.07.2021, 29.07.2021, 12.08.2021, 25.08.2021, informed the said appellant

to reverse/ pay the said excess amount wrongly transferred to the GST AccQunt

through TRANS-1 Declaration. However, the appellant has neither produced

any documents regarding availing/ transfer of the said balance to GST Account
nor paid/reverse the said amount.

3. . In response to said TRAN- 1, a SCN was issued to the appellant on

21.09.2021 and further the Adjudicating Authority has passed the impugned

order on 30.11.2022 and confirmed the demand of Rs. 102002000/- under
Section 74(1) of the CGST Act, 2017 alongwith interest and penalty.

4. Being aggrieved with the impugned order the appellant has filed the

present appeal on 19.10.2023 on the following grounds –

- that the Impugned Order has been . passed in ignorance and/ or without

fully appreciative of the facts, releuant to the present proceedings and
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contrary to the applicable -legal prouisions and the settled tauy on the legal

issues btvotued and is in violation of panciple of natural ju$ace. The

Impugned Order is therefore, bad in law and deserves to be set aside;

that the appellant came to Iarow about issuance of impugned .Or(:ter in

Original No. 26/ AC/ Dem/ NA/2022:23 dated- 30. 11.2022 only when they .

have receDed letter No AR-V/ GST/TRC/Prakash Steel/ 22-23/ 401 dated

13.07.2023 for recovery of the amount referred in the impugned order.

Accordblgty tide their letter dated 31.07-2023 requested to the department

for copy of the same wtac Ir was received by them only on 31-07-2023. The

appellant is aggrieue(i by the impugned order and now has fIled an appeal

tuBhin two month of receipt. of the said order. Therefore, there is no delay in

filing appeal;

that personal hearing 'wcts granted on 06-09- 6 2022, 19-09-2022 artcZ on

1 8-10-2022; no one has attended the personal heaIIng on the scheduled

date. In this regard the appettcurt wont<i like to submit that their factory

premises tuere remaining closed due to ciispute tu&h balIIt and g'eneratty a

u;nIck man u;as staying there. However, had the order delivered to him the

same would have been received. However, the appellant hcme not received

any of the saict letters scheduling the hearing;

that they halle purchased capital goods from Sha Chamun(ia in(iustdes,

Ahmeddba(:L. Further they were under the bona-Me belief that dUI$rg

Central Emi$e regime, they hat?e auaited 50% of Cent>at credit on the

capital goods acquired in the year 2013-14 and 2014-15, however balance

'50% of the ITC douki not avaiteci. At the tbre of filing Tran-1 a7tci recorci

being old was not handy, and therefore in the absence of record, they

could not quantified the unueited Cem;at credit which they are othelrvise

eligible in terms of Section 140 (2) of CGSF Act, 2017. This being the case

they have shown Rs. 10,00,000 tumpsum in their Tran- 1 retunl-in aciciitiolr

tQ dosing balance of Rs.8,77,820/- Cbnuat Credit aVCL{table in : the tr Last
ER-1 return. Ad(iiaonatly it is submitted that the appellant have not

claimed depreciation on the Cem;at portion for a which Cenuat crectit

avaited on the capital goods,

that the exact .Un-auaileci Cent?at credit on the capital goods uk. on 2 CNC

TurrLmil ll Center Wiachine 350' mm/ 1000mm' purchased vide Invoice

No.003/2014-15 dated 20-03-2014 and Invoice No.3/2014- 15 dated 20-

09-2014 from Stu{ C;hamun(ia Inciushles each in,ooh;ing total C;enua£ Cred.it

of BED Rs.6,50,000/-; E. Cess Rs.13,000; SHE Cess Rs.6,500/-. TheY

have avaited 50% of Cenvat Credit to the extent of Rs.3,25,OO'O/- in their

ER-1 for the Month of May, 2014 and Octobdr,2014 { Exhibit-G - ER-:I

aq P- #ii
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enclosedy j houjever balance 50% was remained to be auaited in the

§u.bsequertt year i.e. 2015- 16, 2016-17 and 20'17-18(up to June, 2017). In

token of their contention the ' appellant would like to enclose herewith ER-I

returns for the said period £March,20 14 to June,2017] which would

' indicate that they hat;e not aoatIed balance of 50% Cenuat of BED against

the aforesaid purchase of Cap aca goods. Therefore they are still dntitleci to

halle balance 50% of BED to the extent of Rs.6,50,000/- to gather for the

aforesaid two Inuoices remained to be auntIe(i. Howeuer, due to some

punching error the appellant have claimed Rs. 10,OO,000/- as . unclaimed

iTC on account of Capital goods instead of claiming Rs. 6:50,000/ -.

the appellant could not substantiated their claim of ITC of Rs.10,00,000/ -

claimed in their Tran-i filed in the column in term9 of Section 140(1) meQnt

for carded forwarded balance from ER-1 instead of showing the same in

the column prescribed for claiming ITC in terms of Section 140(2). These tIn-

avaited CerLvat Credit be considered in terms of Section 140(2) of CGST

Act, 2017 against the present demand;

'. i
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The appe tIara is in agreement that they have excess availed ITC in their

\Tran-1 to the extent of Rs.3,50,000/- aBer considering the unavaited

Cenvat Credit of Rs.6,50,000/ - are ready to pay balance of Rs.3,50,000/-

being excess claim -of ITC in Tran- 1 along with lrLtereSt and penalty;

The Appettartt aZso submits othermise prou ide(i, this appeal can also be

treated as submitted under Repeat and SaIling Section 174 of Central

Goods & Service Tax Act, 2(91 7 as made eFectiue from Ol.OZ201 7.

Personal Hearing:

5. Personal Hearing in the matter was fixed/held on 01.11.2023

wherein Mr. Vijay N. Thakkar appeared on behalf of the 'Appellant’ as

authorized representative. During P.H. he has reiterated the written submission

and requested to allow appeal.

• : P4 : i :
', . }Fr

Discussion and Findings :

6. 1 have gone through the facts of the case, written submissions

made by the ' appellant’. I find that the main issue to be decided in the

instant case is (i) whether the appeal has been filed within the prescribed

time- limit and (ii) whether the credit of. Rs. 10,00,000/- without having

balance in the Cenvat Account transferred to GST Account through
Trans- 1 is legal and proper or otherwise?
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7(i). First of all, I would like to take up Ihe issue of filing the

appeal and before deciding the issue of filing the appeal on merits, it is

imperative that the statutory provisions be gone throUgh, which are

reproduced, below:

SECTION :lC37. Appeals to Appellate Authority. – (1) Any person
aggrieved by any decision of order passed under this Act or the State Goods
and Sell?ices Tax Act or the Uni6n Ten{tory Goods and Sen> ices Tax Act by an
acijuchcctting authority may appeal to such Appellate Authority as .may be
presalbeci tuittan three months from the date on tutdc}i the said decision or
order is communicated to such person.
(2)
(3)
(4) The Appellate Authority may, if he is saas/iec! that the appellant was
preuenteci by sufficient cause from presenting the appeal within the aforesaid

. p'ertoci of three months or six months, as the case may be, allow it to be
presented within a .farther period of one rrtone/t.

’7(ii). It is observed that in the instant case that as against the

impugned orcier of dated 30.11.2022, the appeal has been filed online on

23.08.2023 i.e. appeal filed by delay from the normal period prescribed

under Section 107(1) of -the CGST Act, 2017. Though the delay in filing

the appeal is condonable only for a further period of one month providgd

tlrat the appeLLant was prevented by sufficient cause from presenting the

appeal is shown and the delay of more than one month is not condonable

under the provisions of sub section (4) of Section IC)7 of the Central

and Service Tax Act, 2017.oods
,eR CEe

. In the present matter, the “ impugned order” is of 30.11.2022

normal appeal period of three months was available up to

02.2023 whereas, the present appeal is filed on 23.08.2023. However,

considering 90 days from 30.11.2022, the last date for filing of ap15ea1

comes to 30.02.2023. In the present matter the . appeal is filed on

23.08.2023. Accordingly, in view of foregoing it is - observed that the

present appeal is filed beyond the time limit as prescribed under Section

107(1) of the CGST Act, 2017, Further, looking to the condonation of

delay request of Appellant, it is observed that. even afEer condoning delay

of filing of appeal for a further period of one month as per provisions of
sub section (4) of Section 107 of the CGST Act, 2017 the last date for

filing of appeal comes on 31.03.2023, whereas the present appeal is filed

on 23.08.2023. In view of foregoing, it is observed that the present appeal

is filed beyond the time limit prescribed under the provisi6ns of Section.

107 of the CGST Act, 2017.
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8(i). In vie@ of the above the appellant in the grounds of appeal
contended that the date of cornrnunication of the decision or order

appealed. against is 31.07.2023. They further stated that they came to
know about issuance of impugned Order-in- Original No .

26/AC/Dem/NA/2022-23 , dated 30.11.2022 'only when they have

received letter No AR-V/GST/TRC/Prakash SteQl/22-23/401 dated

13.07.2023 for recovery ' of the amount referred in the impugned order.

Accordingly vide their letter dated 31.07-2023 requested to the

department for copy of the sama which was received by them only on 31-

07-2023. The appellaht is aggrieved by the impugned order and now has

filed an appeal within two month of receipt of the said order. Therefore,

there is no delay in filing appeal.

8(ii). In view of the above, it is observed from the letter F. No.. AR-

V/ GST/TRC/ Prakash Steel/22-23 dated 1 3 . 1 2.2023 issued by

Superintendenti, CGST, Range-V, Division-V, Ahmedabad North

Commissionerate that the impugned order dated 30. 11.2022 was sent to

the registered address of the assessee (405, GIDC Estate, Kerala, Bavla,

Ahmedabad, Gujarat – 382220) on Of.12.2022 on 01.12.2022 but the

OIO returned from the postal authority with remark “Company is
After return of the OIO on 14.12.2022 the Same has been mailed to the

appellant on registered mail ID (krshav.vat@gmail.com) on 15.12.2022. The soft

copy of the mail dated 15.12.2022 issued to the appellant on registered mail ID

(krshav.vat@gmail.com) and appellant registered mail address mentioned in

CBIC portal are affixed below:

iclosed:

Gst DIvIsIons <9stdlv5,ahd,north@qIn,111,com>

1 1 • 2 0 2 2 1 r O INr1 /S a P ra k a S h S t e e I IEI111Rdlb orP oratIon am / R
=:!:£S 26/AC/t=M;iii

Dlvlsloh5
ro: krsh8h. com

Thu, Dee 15, 2022 at 1:21 PM

(1>(x) -his 8l;o

mall it emali'1';
I OeOOoOOO/n ullh 122

aHlone The
to you through e+

Sup cIIo, Division+V
CCST. Allmeddbad.North

a giETh Steel 010_0001.pdf -

La:t:: tFb 1:1:1 n ; E !at::1g 1::1k%;}; a I I + C0 m > Thu, Dec 15, 2022 at 1:47 PM

KHAN R. SHAH (Advocate)

eg:'7:laL!!;Fi2T3sleyl S7%n18£BJ!!!T' opp' Town Hall, Ashram Road, EUlsbrHBe, Ahmedabad . 380 o06
\w/w.taxplannIngandsolutIons.com wbwv.ketdnrshah8dvocalr,.com

WE ARE PROVIDING EXCLUSIVE SERVICE OF GST . Goods & Service Tax rSALES TAX o VAn IN THE STATE OF GUJARAT SINCE f 981 .

10 real
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${iii). In view of the above, it is observed that the adjudicating

authority had served the OIO vide email dated 15.12.2022 at the email id • :'

provided at the time of registration under Section 169(C) of the CGST Act,

2017. Here, it is imperative that the statutory provisions be gone through,

which are reproducdciI, bdl'ow:

Section 1 69. Seruice of notice in certain circumstances. -

( 1) Any debision, order, summons, notice or other communication under this
Act or the ruLes made thereunder shaLL be served by any one of the
fottowing methods, namely :-

(ct) by giving or tenden1lg it directly or by a messenger including a
courier to the addressee or the tctxabla person or to his manager or

represgntatiue or cm advocate or a tax practitioner hot(ling
to appear in the proceedings on behalf of the taxable person

to a person ragutarty employed by him in comrection with. the
or to any adult member of falnity residing unth the taxable

07-

authorised

71essJ
di-son,

(b) by registered post or speed post or couHer with ac}arotutedgemerlt
due, to the person for whom it is intended or his authorised
representatiue, if any, at his Last known place of business or residence;
07

r n g g1 P •

+re• r

(c) by sending a c©wtmunication to tItS e-rr?, at Z @c2c£ress pr©vZd;geeg rae
the time of registration or as amended &ova IIirma to time; or

(d) by making it auaiLabte on the common portal; or
f

(e) by pubLication in a newspaper. circulating in the locality in which the
taxabLe person or the person to whom it is issued is Last larow.n to kaye
resided, carrIed on business or personally worked for gain; or

I.: '

(j) if none of the modes aforesaid is practicable, by affvctng it in some
conspicUous }>lace at his last known place of business or residence aDd
if st+ch mode is not practicabLe for any -reason, then by ©txtng- a copy

i t :
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thereof on the notice board of the offIce of the concerned of$cet or
authority who or ultactt passed such decision or order or issued such
summons or notice.

(2) Ellery decision, order, summons, notice or any communication shan be
deemed to have been serued on the date on tuhictt it is tendered or
published or a copy thereof is affIxed in the manner provided in sub-section
(1)

(3) When such decision, order, summons, notice or any communication is
sent by registered post or speed post, it shall be deemed to have been
received by the addressee at the expiry of the beriod normaLly taklea by
such post in transit unless the corttrary is proved.

8(iv). In view of the above, it is observed that in the instant case- the

actual date of communication of the decision or order appealed
against is 15.12.2022. So the last date of HUng of appeals after

condonation of delay is 15.04.2023, whereas the present appeal is
filed on 23.©8.2023. In view of the present appeal filed by the appellant

is beyond the time limit prescribed under the provisions of Section I07 of

the COST Act, 2017. Further proceedings in case of present appeal can

be taken up for consideration strictly as per the provisions contained in
the CGST Act, 2017.

I find that this appellate authority is a creature of the statute and

to act as per the provisions contained in the CGST Act. This appellate

therefore, cannot condone delay beyond the period permissible under

CGST Act. When the legislature has intended the appellate authority to

entertain the appeal by condoning further delay of only one month, this
appellate authority cannot go beyond the power vested by the legislature. My

views are supported by the following case laws:

(i) The Hon’ble Supreme Court in the case of Singh Enterprises reported as

2008 (221) E.L.T. 163 (S.C.) has held as under:

“8. ... The prouiso to. sub-section (1) of Section 35 makes the

position crystal clear that the appellate authority has no power

to allow the appeal to be presented beyond the period of 30

days. The language used makes the bos ition clear that the

legislature intended the appellate authority . to erLte7tain the

appeal by con(iorang delay only upto 30 days after the expiry of

60 days which is the normal period for prereming appeal.

Therefore, there is complete exclusion of Section 5 of the

Limitation Act. The Commissioner and the High Court were

therefore jus Wed in holding that there was no power to
condone the delay after the expiry of 30 days period.”

thority,
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(ii) In the case of Makjai Laboratories Pvt Ltd reported as 2011 (274) E.L.T.

48 (Bom.), the Hon’ble Bombay High Court'held that the Cotnmissioner

(Appeals) cannot condohe delay beyond further period of 30 days fr6m

initial period of 60 days and that provisions of Limitation Act, 1963 is

not applicable in such cases as Commissioner (Appeals) is not a Court.

The Hon’ble High Court of Delhi in the case of Delta ImF)ex reported as

2004 (173) E.L.T. 449 (Del) held that the Appellate authority- has no

jurisdiction to extend limitation even in a “suitable” case for a further

period of more than thirty days.

(iii)

IO. I find that the prQvisions of Section 107 of the Central Goods and

Services Tax Act, ,2017 are palima£eria' with the provisions of Section 85 of the

Finance Act, 1994 and Section 35 of the Central Excise Act, 19-44 and hence,

the above judgu}ehts would be squarely applicable to the present appeal also.

1:1. By fOllowing the above judgments, I hold that this .appellate

authority cdnnoti condone delay beyond further period of one month ap

prescribed under p,OViSO to Section 107(4) of th, Act. Thus, the appeal filed by

the appellant is required to be dismissed withoUt going into the merit of the

case and only oh the grounds of limitation, as appeal not filed within the

$rescribed time li:mit in terms of the provisions of Section 107 of the CGST Act,

2017. 1, accordingly, reject the present appeal.

The appeal filed by the appellant stands disposed of in above terms.

Joint Commissioner (Appeals)

Date:27.12.2023
. Attested

(Sa£dhe"er Kumar)
Superintendent (Appeals)
BY R.P.A.D.

405, GIDC Estdte, Kerala, Bavla,
Ahmedabad, Gujarat – 382220,

To
I

M is. Prakash Steel Corporation,

Copy to:
1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner, CGST & C. Ex., Appeals, Ahmedabad.
3. The Commissioner, CGST & C. Ex., Ahmedabad-North.
4. The Dy./Asstt. Commissioner, CGST, Division-IV-Changodar,

North.
5. ' The Superintendent (Systdms),' CGST Appeals, Ahmedabad.

M/ Guard File.
. 7. P.A. File.
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